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ABSTRACT

In any democratic society, the criminal
justice system relies profoundly on the readiness
of witnesses to step forward and tender testimony
in the court proceeding. An objective of the
Bhartiya Saksya Adhiniyam (BSA) is nothing but
a uncompromising mandate to ensure fair trial.
Fair trial can beattainableif thereliable and best
guality of evidence particularly oral testimony of
the witness came before the court. In India,
however, thisbasi c requirement faces considerable
challenges. How can witness be protected from
pressure and other unethical practices posed
challengeto usaswitnesses are often subjected to
intimidation, threats, and even violence. Hence,
they are more or less unwilling to give testimony
beforethe court. The unwillingness of the witnesses
affects the integrity of justice. This culminatesin
acquitting or discharging the defendant on some
technical ground or on lack of evidence. Thereis
an urgent need to make justice protective of
persons who are willing to take a chancein order
to providetestimony in the court. Beginning of the
Wtness Protection Schemein 2018 was hailed as
the major turning point in India’s strategy to
develop an ambience conducive to securing the
witness. This major milestone has been achieved
as the response to the landmark judgments by the
Indianjudiciaryin various mattersrelated to either
witnesses turning hostile or encountering
extraordinarily harsh results. The Witness Scheme
has also made its appearance as Section 398 in
the Bharatiya Nagarik Suraksha Sanhita 2023,
mandating all state administrationsto devise ways
to protect witnesses. In thisbackdrop, it has been
tried to evaluate and analyse the development,
implementation, and continuing challengesrelated
to witness protection mechanisms in India. It
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focuses on vital legal instruments such as the 2018 Witness Protection Scheme, relevant judicial
decisions, and the protective provisionsintroduced under Section 398 of the Bhar atiya Nagarik Suraksha
Sanhita (BNSS), 2023. This paper also examinesfresh efforts such asthe Witness Protection Bill, 2023,
and regional initiatives from Delhi, Uttar Pradesh, and Goa.

KEY WORDS

Witness, Protection, Hostile, Legal Reforms, Criminal Justice System, Bhar atiya Nagarik Suraksha
Sanhita 2023.

INTRODUCTION

Witnesses areindispensableto the success of any justice delivery system. They are eye and ear of
justice as opined by famousjurist Bentham. Though, the advancementsin technol ogy haveled noteworthy
contributionininnumerabletypesof evidences. But the rd evance of withesseshasadwaysbeenin high esteem.
Thevulnerability of security of witness caused hostility and which ultimately result into | ow rate of conviction.
A low convictionrateisthereason of erosion of public confidencein the system. Thewidespread i ssue of
witnesses’ reluctance to depose before the court and menace of hostility of witness have been regularly faced
by the court. The problem is so critical that the Supreme Court has identified it as a “major disturbing factor”
continuesto disrupt thejudicia process, even with protection measuresin place.* Thefedera structure of
governancein Indiafurther obscures witness protection. While police and public order fall under state
jurisdiction, crimina law isaconcurrent responsbility, leading to unpredictability in how protection messures
are applied acrossthe country.

Theprominenceof ensuring effectivewitness protectionisextended far beyondindividua cases; broader
issues of therule of law, democratic governance, and social justice aretouched on. When the witnesses
cannot testify without fearing retribution, reluctance will be experienced by them, which will result inthe
erosion of thevery basisof justice afforded to thevictims.

In ‘Sate of Punjab v. Gurmit Singh?’, the Supreme Court emphasized that providing adequate
protection to witnesses and victims during theinquiry or trial process creates asafer and more supportive
environment for themto testify freely. Thein-cameraproceedings creates comfortable situation during rape
trials as it offers the prosecutrix a opportunity to present her testimony without any kind of fear or
embarrassment. It would be fostering a more comfortable setting for her to speak openly. In *Sate of Gujarat
V. Anirudh Sngh (1997)3, the Supreme Court mandated that that every citizen who possesseswith knowledge
of acrimemust dischargethelir duty to help inadministration of justice

Law Commission Reports and Witness Protection Scheme
1. LawCommission Reports

In 1958, the 14th Law Commission Report, titled Reforms of Judicial Administration, wasthefirst
discourse which aimed to develop measure for protecting witness’s interest. The range of the discourse was
restricted to addressing only the pecuniary facets of witness protection, leaving out other fundamental forms.

The 154th Law Commission Report®, published in 1996 which hasa specific chapter focused entirely
on the “Protection and Facilities to Witnesses”. It accredited that the lack of adequate witness protection and
cited suchinadequacy asareason escapeof criminalsfrom conviction. The Law Commission recommended
that the allowances payabl eto the witnessesfor their attendancein courtsshould befixed onaredisticbasis.
Inorder toavoid delay and inconvenience, the payment to witness should be madethrough asimple procedure.
Thewitnessshould be provided adequate stay and other facilities, proper trestment and they must be sefeguarded
fromireof the accused. Confidence creation isa so substantia. Thereport underlined the significance of
witness protection so asencourage confidence to witnessto testify before court. The Commission pointed out
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difficulty faced by witnesses dueto adjournment and recommended the avoi dance of adjournment and favoured
summon and examination onasingleday or continuoudly. It wasexpected that acircular for thesaid purpose
may beissued by the High Court.

The 178th Law Commission Report®, published in 2001, addressed the issue of “hostile witnesses”
and theneedfor fair investigationsand keeping integrity of witnessintact. It underlined the problematic areaof
witness hostility and recommended to insert section 164-A to CrPC asmeasureto ensurefair investigation
wherein accused areinfluential. It was suggested asit requirefrom policeto record statementsfrom main
witnessesbeforeaMagistrate at thestart of an investigation. Thismeasurewas suggested especialy in cases
involving serious offences puni shable by ten or more yearsin prison or the death penalty.

Themaost cel ebrated committee on Criminal Justice System Reformsreport is popul ar asthe Justice
Malimath Committee Report.” The committee had made several recommendationsto addressthe urgent
need for witness protection toimprove conviction ratesand deliver justice. Thethreatsfaced by witnesses
and their familieswere highlighted by the report, often leading to intimidation, injury, or even murder before
they cantestify. It was emphasi zed that witnesseswould not come forward without assurance of protection,
such asanonymity or physical disguise.

M easures should beinstituted at the maximum level by the court to protect and keep witnesses safe.
These measures cannot infringe upon or restrict the accused’s right to cross-examine. The Commission
highlighted initsreport that currently thereare nowitness protection statutesin India. Further, thereport noted
that witness protection must rel ate specifically to the facts of the case and should be based on the severity of
the offenceandthelevd of threat to thewitness. Also noted inthereport isthe possibility of thewitnessbeing
granted an alternative identity as part of their protection; each witness’s protection must be tailored to the
unigue circumstances surrounding the case. The 198th Report of the Law Commission wasreleased in 2006
and was authored by Justice M. Jagannadha Rao. The report addresses only witness protection specificaly,
and there is no subject anywhere else in the entire report. Following the Apex Court’s decision in *Sakshi v.
Union of India’, the Commission fdt theimmediacy of the need for improved witness protection lavsaswdll
asaproper witness protection program. The Commission submitted thisreport to the Government of India.

Theidentity of witnesseswas recommended to be safeguarded in casesinvolving severe offences
wheretheir livesmay bein danger by thefirst part of thereport. The second part of the report focused onthe
Witness Protection Programme. While adraft bill wasnot proposed, severa important recommendations
weremade, including the possibility of providing witnesseswith new identitiesor re ocating them until thetrial
concludes. Thebudgetary burden of thewitness protection programmeincluding rel ocation expenseswould
be shared by both the Central and State Governments. The Commi ssion categorized witnessesinto three
groups namely, victim/witnesses known to the accused, victim/witnesses not known to the accused and
witnesseswhoseidentity isnot knownto the accused. The second and third groups need identity protection.
It is noteworthy fact that many of its recommendations of the report were echoed in the “Witness Protection
Scheme, 2018’ sanctioned by the Supreme Court.

2. WitnessProtection Scheme, 2018

The Ministry of Home Affairs came up with the “Witness Protection Scheme, 2018’, which was
upheld by the Supreme Court in ‘Mahender Chawlav. Union of India®’, apublicinterest litigation (PIL)
filed under Article 32 of the Constitution concerning witness protection in rape cases. The Court called the
Scheme “beneficial and benevolent” and affirmed its validity under Article 141 of the Constitution, declaring it
aslaw until appropriatelegidation isenacted.

The schememarks India’s first national commitment to comprehensively protect witnesses which will
ominously reinforce the country’s criminal justice system and boost the national security.
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Laws related to Witness Protection in India
1. BharatiyaNagarik Suraksha Sanhita, 2023

The BNSS, 2023 focuses onimplementing effective measuresto strengthen witness protection within
theIndian Criminal Justice System. The BNSS containsmultiple provisionsthat addressboth the protection
of witnessesaswell asensuretheintegrity of thejudicial process. One of the key legidlative changesto
provide better witnessprotectionis Section 398 of the BNSS. It requiresdl the state Governmentsto establish
and announce aWitness Protection Schemefor witnesseswho have provided testimony against acriminal
defendant. Furthermore, Section 308 statesthat evidence should berecorded in front of an accused person,
but also dlowsfor specia typesof testimony for witnesseswho are at-risk or vulnerable(i.e., theevidence
recorded without the victim being in the direct view of the accused).

Section 366 guarantees open hearings and public accessto proceedings, thus ensuring transparency.
Yet, intheinterest of justice, the presiding judge hastheauthority to €iminate members of the public or certain
groupsfromattendingtria proceedings. Inaddition, Section 72 of the BharatiyaNyaya Sanhita, 2023 prohibits
any publicationregarding thedetall sof sexua offencerdatedtrids, especidly for rapetrias, without permission
fromthe Court in order to preservethe secrecy of thevictim. Section 335 providesfor witness protection by
permitting witnesses’ evidence to be recorded without the accused being present if the accused cannot be
found or isevading arrest. If thewitnessbecomes unavail ablefor any reason such asdemiseor cannot testify
for any reason, therecorded testimony would beadmissible. Findly, under Section 191, witnessand complaint
provideasafeguard against harassment from law enforcement agencies (police) asthey cannot be subjected
to unnecessary restraintsand can only be required to accompany the policeto court in order to executetheir
bonds.

Section 319 givesjudges someflexibility in allowing for testimony by otherswheretheir attendance
would unduly delay proceedings or impose great expense (and in the case of somevery important persons
such asthe President and Vice Pres dent who would generdlly haveto testify beforeacommisson) and for the
Courtsto alocate responsibility for payment of reasonabl e expensesincurred by adefendant asaresult of
testifying beforethejury at thetimeof trial if acommission placesthe defendant in apositionto betestified
agangt by theprosecution. Findly, Section 350 providesthat the Government must providefinancia assistance
to complainantsand witnessesfor expensesreated to appearing in court and participating inthetrial process
based on rules established by the State Government.

2.  BharatiyaNyaya Sanhita, 2023

Section 232 establishesacriminal offencefor trying to force someoneto givefa seevidenceduring a
case. If someoneintimidatesanother, threatening to harm them or their reputation, property, or that of someone
closetothem, in order to get them to providefa setestimony, they will beguilty. If found guilty, theindividual
faces up to seven years imprisonment, and afine, or both. The main point of Section 232 isthe act of
intimidation; theindividua may not haveactudly provided thefa seevidence. In caseswheretheintimidation
causesthewrongful conviction of aninnocent individud, such asanindividud facing death or morethan seven
yearsin prison, theintimidator rece vesthe same penaty asthewrongfully convicted individua; thus, thereis
parity between theeffects of fal se evidence and theresponsibility for the creation of that fal seevidence. The
purposeof including Section 232, under Chapter X1V - Evidenceand OffencesAgainst theAdministration of
Justice, isto provide protection to witnesses and to ensure the integrity of thejustice system; aswell, the
intention of Section 232 isto discourageany form of manipulation of evidence, and build publictrust inthe
judicid system.
3.  Bharatiya SakshyaAdhiniyam, 2023

In accordance with Section 137 (a) of the BSA “A witness is obliged to answer any relevant question
posed at ahearing (civil or crimina), including any questionswhich may cause him/her sdf-incrimination, or a
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fine or forfeiture for answering”. Section 137 (b) says that Awitness’ answers cannot be used against the
witness in the course of the witness’ arrest/prosecution for any crimes, as long as the witness does not give
fal setestimony. Section 137 (¢) providesthat the discretion of the Court regarding the credibility of awitness
lieswiththe Court. If thecredibility of thewitnessisnot at issue, the Court will havediscretion over what
questions may be asked. The court will also notify thewitness of their right to remain silent. According to
section 137(d), the Court will consider the severity of the imputed question on the witness’ credibility. The
Court will also haveto weigh thelevel of relevance or insignificance of theimputed question against the
witness’ credibility. The Court must also consider the risk of an adverse inference (for instance, lack of
truthfulness) dueto refusal to answer theimputed question. Section 153 providesan additiona protection for
thewitnesswhoisbeing questioned unreasonably and unlawful . The Court hastheauthority to report tothe
High Court or appropriate body the conduct of the lawyer for not having proper groundsto question the
witness.

Finaly, Section 154 empowersthe Court to prohibit any question considered indecent or scandalous,
evenif it may berelevant tothe case, unlessit directly addressesthefactsinissueor iscrucid to determining
the exi stence of thosefacts.

Witness Protection Laws Embedded in Specific L egislations
1. TheUnlawful Activities(Prevention) Act, 1967

Section 44 of ‘the Unlawful Activities (Prevention) Act, 1967 (UAPA)’® endowments Specid Courts
the authority to conduct in-camera proceedings and protect a witness’s identity and address if the court
determinesthat thewitnessisat risk.

2. TheProtection of Children from Sexual Offences (POCSO) Act, 2012

“The Protection of Children from Sexual Offences (POCS0) Act, 20122° ensuresstrict confidentiaity
to protect child victimsand witnesses. Section 23 prohibitsthedisclosure of any identifying information such
as a child’s name, address, photograph, or family details in media reports, with violations subject to
imprisonment and fines.

Keeping in view the objective to protect the child’s dignity, Special Courts are required to conduct
tridsin-camera, limiting attendanceto only essentid individud sand preventing thechild fromtestifying multiple
times (Sections 37 and 33(5)).

3.  WhistleBlowersProtection Act, 2014

‘The Whistle Blowers Protection Act of 2014’ offerslegd shield toindividuasfrom retaliatory actions,
who expose corruption or abuse of power by public officials. According to Section 5(1), theidentity of the
whistleblower must remain confidentia, and can only bediscl osed by therd evant authority usually the Centra
or State Vigilance Commission when absol utel y necessary, with justifiabl e reasons documented.

4. TheWitnessProtection Bill, 2023

“The Wtness Protection Bill 2023 (Bill No. XLIX of 2023)’, was introduced in the Rajya Sabha on
February 2, 2024. The objective of thebill isto establish alegal framework to provide witness protection
from harassment, threatsand intimidation. Thebill establishesathree-tiered structurewhich consistsof : the
Witness Protection Authority, the Witness Protection Cell and the Witness Protection Fund. Thebill defines
three categories of threat to witnesses. In addition to identity concea ment, witnesses may receiverel ocation
or temporary accommodation and security; Financia support will beavailablefor threemonthsat first with
possible extensi on depending upon circumstances.

5. Uttar Pradesh WitnessProtection Scheme, 2024

Under thisarrangement, every district will establish acommittee of three memberstolook a waysto
protect witnesses. Each local committeewould consist of the District Judge, District Magistrate, and Joint
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Prosecutor’s Office. This proposal also includes the creation of a digital portal/application so that witnesses
can submit requestsfor witness protection through an online platform.

6. TheDehi WitnessProtection Scheme, 2025

“The Delhi Witness Protection Scheme, 2025, implemented on February 28, 2025, under Section
398 of the BharatiyaNagarik Suraksha Sanhita, aimsto protect vul nerablewitnesses. Protection measures
caninvolvephysical security, relocation, logistical support, and financial assi stancefrom the State Witness
Protection Fund. The process requires an application to be submitted along with athreat assessment for
review, and then it may beissued with the option of applying for interim protectionsuntil thefinal orderis
made. Thereisareview mechanism availableto contest any protection ordersissued. The State Witness
Protection Fund issupported by funding from the Government, court-assessed fees, and donations. The
intent of thefundistoincreasethelikelihood that witnesseswill cooperate with thelega system, reducethe
chances of witnessintimidation, and increasethecredibility of thejudicia processin Delhi.

7.  TheGoaWitnessProtection Scheme, 2025

It categorizesthreatsinto threelevels(A, B, C) and offers protection measureslike escorts, identity
conceal ment, and rel ocation. The appli cation processincludesimmediae protection, with fina ordersissued
withinfivedays. Funding comesfrom the state budget, donations, and CSR. The schemeismonitored through
regular reviewsand ensures strict confidentiality to maintain witness safety and uphold justice.

Challenges

1. Fiscal Limitations: Aninadequatedlocation of fundsisamagor hindranceinimplementation of witness
protection purpose.* Availability of infrastructure, rel ocation, identification, sustenance and security
amenities depend upon the fund arrangement by the State Governments.'? Statesare avoiding such
expensesduetotheir financia deficit and non-obligatory legidaive mandate.

2. Absenceof Explicit Legal Outline: It isevident that the Witness Protection Scheme of 2018 and
BNSS Section 398 have been introduced, A consi stent, inclusiveand comprehensivelegal outlineare
lacking which makeexposure of uncertainty and discrepanciesabout witnessprotectionin India. These
uncertainity aremostly respons blefor ad-hoc measure adopted by the court and enforcement agencies.

3. Execution and Synchronization of various stakeholder s: One of themgjor obstaclesto effective
witness protection isthe poor coordination between state and central agencies.®® Lack of Standard
protocol and communication mechani sm among states|eadsto foremost encounter in any effortsto
promotewitness protection schemeacross India.

4. Absenceof Professional and specialised per sonnél: Effective Implementationispossibleif the
stakeholders perform their task in professional and specialised way. The procedural compliance,
gpplication of security measuresbe contingent upon adequatetrai ning and skillsof the personnd entrusted
withtheseresponsibilities. Adequate court infrastructure and provision of in cameraproceeding arethe
basi ¢ necessity.

5. Digdrust of Law Enforcement Machinery: Thecommon man faithand fear of adverse consequences
play aroleof blockade and witnessre uctanceto comeforward for testimony. Corruption and dishonesty
of law enforcement machinery eat away thetrust and confidence of witness.

6. Family and Community Pressures. Many times, accused may beknown or relative to the witness
andinthat circumstancesfamily and socia pressure contributesignificantly inthewitnessreluctance.
Individud, family and socid dynamicsa sotriggered and amplified unwarranted burden onthewitnesses.

7. Déayand Low Conviction Rates: Inordinatedelay intrial and absence of evidencelead to acquitta
inmany cases. Theacquittal and dischargein criminal matterscaused negativeimpressioninthemind
of witness. They becameinsecure about the verdi ct and accomplishment of justicewhich deter themto
standfor ruleof law.
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8. HostileWitnessPhenomenon: JessicaLa Murder Case (1999)% Best Bakery Case (2002 Gujarat
Riots)®® and severd other casescited for infamous causethat the witnessesbecamehogtile. In Mahender
Chawla v. Union of India’®, the Supreme Court highlighted that amain reason witnessesturn hostile
isthelack of adequate protection from the State. Witnesses are often intimidated by threatsto their
livesand the safety of their families, aswell astherisk of violence, which leadsthem towithdraw from
telingthetruth

However, in Khujji @ Surendra Tiwari v. Sate of Madhya Pradesh'’, the supreme court observed
that it isnot necessary to discard evidence merely because the witnesses turned hostile. The evidenceis
subject to rigorous scrutiny before acted upon.

CONCLUSION AND SUGGESTIONS

The devel opment of witness protection lawsin Indiahas appeared significantly and seemed to be
satisfactory. Yet it remainsincompl eteand unaccomplished task unlessweachieved thegod of strengthening
the country’s criminal justice system. The introduction of the Witness Protection Scheme in 2018, along with
theimplementation of new crimina lawsin 2023, marked as gnificant modification and advancement onthese
aspects. Section 398 of the BharatiyaNagarik Suraksha Sanhita, 2023, transformed witness protection from
avoluntary schemeto astatutory obligation. These devel opments epitomizeimperativeindicatorsthat have
raised the concern of witness safety to theforefront of theareas of legal reform. Theseinitiatives, strengthened
by Supreme Court rulings and recommendati onsfrom the Law Commission, emphasize thecritica role of
witnesses as the “eyes and ears of justice” and the urgent need to protect them from threats, intimidation, and
violence.

However, despitethese advancements, Indiafacessgnificant chalengesinimplementing effectivewitness
protection. Financia limitations, insufficient infrastructure, and poor coordination between agencieshave
hindered thefull implementation of theseschemes. Thelack of acomprehensive, nationd law and incons stent
gpplication acrossstateshaveled to varying standards of protection. Thelack of safety measures putswitnesses
particularly inhigh-profileor sendtive casesat high risk. Furthermore, family pressure, individud fears, socia
stigma, limited awareness, and agenera mistrust of law enforcement discourage witnessesfrom coming
forward. Thelack of testimony of witnessesresulted into low convictionrates and the causeof hostility among
witnesses.

High-profilecaseslikethe Jessical a murder, Best Bakery and the Vyapam scam havenot only highlighted
the severe consequencesof failing to protect witnesses, but asointurn underminespublictrustinthejustice
system. While states such as Maharashtraand Del hi have made notable progress, others till fall behind,
underscoring theneed for auniform, well-funded, and technol ogically advanced witness protection framework.

Addressing these systemicissuesisessentid for strengtheningtheruleof law, restoring publicfaithinthe
judiciary, and ensuring that witnesses can testify fredly and without fear, ultimately safeguardingjusticefor all.
Moreover, following steps need to be taken to addressthe menace present in criminal justice system:

i. Policy and Institutional Refor ms: A vigorouswitness protection regime, involving acohesive,
dedi cated, uniform and comprehensi ve mechani sm based on integrated approach, canonly lead to
viable solution. Theexisting piecemed approach needsto be repl aced with legid ation which advanced
ingtitutiona and policy reforms.

ii. Functioningand Procedural Perfections: Theshortcomingsand challengesof theexisting regime
aremultifoil which expect the complete overhauling in the functioning and procedure. The standard
protocol, mitigation of risk factors, assessment of criminality and profile of accused and threatsto
victimandwitnessesmust bethefoca point of reformswhich should be freefrom unnecessary dodges

andtechnicalities.
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Vi.

Provison for Adequate Finance: A justifiablefunding mode isvital for the operativefunctioning of
witness protection programsacross Indian. Thecurrent funding structure, based on state-level witness
protection funds, isinadequate and lacksreliable resource all ocation.

AdeguateTraining and Engagement of Specialists. Natureof crimeand criminality arechanging
at very fast pace. Traditiona processof investigation and trial would not yield desired resullt.

All the stakehol der including judges, police personnel , prosecution officers must be acquainted with
therecent changesoccurred not only inlawsbut aso intechnol ogy. They must also besensitized tothe
unique needs of witnesses and their protection requirements. For the said purposed capacity building
programmes, workshops, seminars, sensitisation and refresher coursesin diverse areas should be
made compul sory which should a so linked to promotiona avenues.

Expansion of I nfrastructure: Theestablishment of secure court facilitiesisessential for witness
safety. Thesefadilities shouldinclude separateentrances, waiting areas, and designated testimony spaces.
Video-conferencing capabilitiesshould beingaledindl district courtsto alow remotetestimony when
necessary.

Evaluation and Appraisal of Witness Protection: The adequacy of security, threat levels, and
witness sati sfaction should be assessed by regular quarterly reviewsat dl levels. A systemic approach
of evaluation and assessment can lay down foundation for success of witness protection and which
ultimately paved theway for advancement of justice.
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