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ABSTRACT

Thelndianfinancial crissof 1991 alongwith
the emergence of globalization in the Indian
economy during the 1990s necessitated the
convergence of existing economic and commercial
laws. The inflating issues of the Non-performing
Assets (“NPAs’) in the Indian economy and the
absence of arobust insolvency legal regimeto deal
with the same was duly highlighted by several
expert committees formed by the Indian
Government to deal with it. In furtherance,
desperate reforms were released to liberate the
economy and get on a new journey. Amongst the
economic reforms of India, the reforms in the
Indian banking sector formed a crucial part. The
Indian insolvency regime, henceforth, underwent
a major transformation. The “United Nations
Commission of International Trade Law”

ORIGINAL ARTICLE

Authors

Y PapaRao, Ph.D.
Ankit Awasthi, Ph.D.
SadhanaPrabhat
E-mail : dr.yamaa@hnlu.ac.in

shodhsamagaml@gmail.com

Recgived on 1 17/05/2024 (‘UNICITRAL’) suggested international standards
Revised on : 09/07/2024 formed thebasisfor it. Inlight of recommendations
Accepted on . 19/07/2024 floated by committees to amend “the Companies

Overdl Similarity : 01% on 11/07/2024 Act, of 1956 to form a proper insolvency regime
in India, it was replaced with *“the Companies Act

of 2013” and a uniform “Insolvency and

‘ Bankruptcy Code, 2016 (*Code’). Since the Code

) N

Plagiarism Checker X - Report
Originality Assessment

0
Overall Similarity: 1 f{)

Date: Jul 11, 2024
Statistics: 82 words Plagiarized / 6131 Total words
Remarks: Low simllarity detected, check with your supervisor If changes are required.

July to September 2024

www.shodhsamagam.com
A Double-Blind, Peer-Reviewed, Referred, Quarterly, Multi Disciplinary
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INTRODUCTION

The Code aims to ensure timely insolvency resolution for maximizing the value of a Corporate Debtor’s
assets. However, figures of pending casesimplicatethe unceasing failureto meet theaimsand obj ectives of
the Code. Thelnsolvency and Bankruptcy Newsinits January-March, 2022 | ssue stated that around 1852
applicationsof CIRP and more than onethousand liquidation applicationswere pending to beresol ved as of
March 2022.1 It further, reveal ed that only 14% of thefiled applicationsresult in asuccessful CIRP, whilst
47% of mattersend up in liquidation.2 Moreover, thejournal reveal ed that 66% of the CIRPmatterstake
morethan 270 daysto conclude.® Timeisacrucial factor under the Code, which often seemsto beviolated
inpracticdity dueto severd chdlengesthat the Codefacesinitsimplementation.* A few of such other challenges
have been discussed at length in thischapter.

Creditorsin Control Model

Under the Code, CIRPs for CD take place under a “creditors in control” model.®> The CIRP startswith
the admission of the application and ends with the approval of the resolution plan by the *“Adjudicating Authority”.
A moratorium periodisimposed upon CIRPcommencement and an Interim Resol ution Professional(‘IRP’)
is appointed to govern the management of the debtor’s entity.® The IRP hasbeen conferred to constitutethe
Committee of Creditors(‘CoC’).” Thesaid committeeeither retainsthe gppointed IRP asthe RPor appoints
anew insolvency professiona asthe RP8 Once the CIRP commences, “the moratorium” or “the calm period”
initiates, and, consequently, an automatic stay isimposed upon all legal action against the CD uptill theend of
the CIRP?® Under the general supervision of the CoC, the IRP operates the CD like a “going concern” and
performssevera respons bilitiesas outlined under the Code and the associated CIRP Regul ations.X°

The CoC hasacrucia roleinthe CIRP proceeding but in an unregul ated environment.*: The CoCis
recognized asthe supreme decision-making body during CIRP under the Code. Section 21(2) of the Code
states that the CoC shall comprise of Financial Creditors (‘FC’) only, which makes the CoC a “heterogenous
body”. The Operational Creditors (‘OC”) stand discriminated against, thereby.*? The said committeehasa
wide range of power. It is empowered to make all important financial decisions regarding the CDs’ assets.™
Itisempowered to appoint the RPand can a so decideto replace the RP. Although the RPis bestowed with
adminigrativedutiesand functions, the committee decidesupon crucid and criticd financid mattersrelated to
theentity in distress. However, the RPhas been mandated to seek prior approval of thecommitteeto perform
its duties such as raising interim finance, creating security interest over the CD’s assets, management of the
corporate person, and thelikefor ensuring commercially prudent actionsto protect the val ue of assets of the
entity. The CoC’s mainrole is to evaluate the CD’s business sustainability, assess future operational feasibility,
and andyze costsand expenses. and make adeci S ve determination. Thisdecision may involveether continuing
theresol ution process, potentialy extending thetimelineif necessary, or choosingtoinitiateimmediaeliquidation
if the CoC determinesthat the resol ution processisunlikely to succeed.®® Furthermore, the applicant may
only request to withdraw the insolvency case once it has been admitted with the consent of 90% of the CoC’s
creditors.’ Oncethe CoC approvesaresolution plan with the requisite magj ority, the RPisbound to present
ittotheAA foritsapproval .’ Hence, the CoC is considered as “the custodian of public trust” during the
resolution process.®® It hasakey rolein concluding theinsol vency resol ution of the CD in the stipul ated
timeframe.

With thewiderange of power comesawiderange of responsbilities. The CoC isconferred with both.
A paramount importance is given to the committees’ decision-making abilities. The AArelies on the “commercial
wisdom” of the committee to decide upon the matters of resolution plan. It does not look into the merits of the
decision, rather just seeif the said plan has been duly approved by therequisite mgjority of the CoC or not.
Hence, it becomes imperative for the CoC to utilize its “commercial wisdom™° or thefinancia prudenceinits
decision-making role.?> However, in practicality, we often witnessthat such power isexpl oited by the CoC.
They construesuch decision-making power arbitrarily dueto minimal intervention of thejudiciary init. Hence,
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atransparency and accountability measureisvery much required in the decision-making procedure of the
committee. Additionally, the committee shall be made to follow a “code of conduct”?! to make any decision
that concerns the assets of the CD’s entity.

o ‘ o K Shashidhar v. Indian Overseas Bank and Ors.”%,
It was determined that the AA lacks authority to intervene in the CoC’s judgment regarding the “commercial
wisdom” and has only minimal judicial review at its disposal. In the matter of “The Committee of Creditors
of Essar Steel Limited v. Satish Kumar Gupta”#, the Supreme Court of India reaffirmed that the AA’s
limited judicia review can beinvoked only if the CoC failsto takeinto account crucid factorsincluding the
necessity to maximize asset value, the CD’s ability to continue as a going concern?, intheinterestsof all
stakeholders, etc.

The decisions of the Supreme Court of India in “Arcelor Mittal India Pvt. Ltd. v. Satish Kumar
Gupta and Ors. and Swiss Ribbons Pvt. Ltd. and Anr. v. Union of India”?® underscores the CoC’s
authority to evaluate the practicality and sustainability of aresolution plan, verify the qualifications of the
resolution applicant, prioritize efforts to maintain the CD’s ongoing operations, consider liquidation only as a
final option, and protect theinterestsof all stakeholders. Furthermore, it emphasi zesthe necessity for the
resol ution plan to ensurefair and impartia trestment of OCs. % The court observed that whilethecommercia
wisdom of the CoC isprotected fromjudicial scrutiny?, the decisionsmade by the CoC during the CIRP,
even while carrying out other duties, are open to scrutiny and potential challenge. In the matter of M/s.
Andhra Bank Vs. Serling Biotech Ltd. and Ors?®, the promoter of the company was attempting to take
over the corporateentity under theinsolvency regime. They got theresolution plan approved by the CoC with
a90.32% magj ority. The promotersof the CD are, however, statutorily barred and aredeclared indligibleto
participate in the revival of the debtor company.?® The NCLT in the light of the given facts of the case
observed that “This raises doubt about the functionality of the CoC as such an act of CoC can never be
treated as an act of commercial wisdom.”

Similarly in the case of “Bank of Baroda, Vs. Mr. Sisir Kumar Appikatla, & Ors”’%, the resolution
plan, which wasduly approved by the CoC, wasre ected by theAA. Thetribunal observed that under the
given set of factsof the case, it isgpparent that the CoC isacting arbitrarily. The resol ution plan was submitted
by anineligible applicant®! under the Code but wasduly cons dered and approved by the committee. Itisan
actinviolation of the Codeto givecontrol of the company to the personwhoisdefined asindligible persons
to become aresol ution applicant under the Code. Whilerg ecting the resol ution plan, the appellate tribunal
held that “The approval of the Restructuring Plan camouflaged as Resolution Plan emanating from an
ineligible person renders the role of the Committee of Creditors questionable™.

The CoC hasgreat potential to rehabilitate distressed CDs. Hence, itisworth exploring the area of
chdlengesattached to the committeeto undertake adequate measuresto further fill thegaplacunaand strengthen
theframework. A proper mechanism shall be devised to maintain thetransparency and accountability of the
committeeto prevent them from acting arbitrarily. A possi bleway through which such asuggestion could be
attained is by considering enacting and adopting a “code of conduct”*. The said code of conduct would
compriseguiding principlesfor the CoC to be mindful of when making any decision Thiswould ensurethe
application of thecommercial wisdom withinthefour wallsof these guiding principles. Any abnormalities
would bereguired to beadequately justified by the committee. Hence, Thelegidative shdl consder amending
section 196 of the Code to include an obligation upon the CoC to follow a “code of during the CIRP to have
trangparency during the proceeding.

TheCode, inIndia, imposesthe duty to mai ntain transparency in the CIRP fundamentally on the CoC.*
TheCoC isobligedto useitscommercia wisdom or ordinary prudenceto approvetheresol ution planand
make other decisions.® Ensuring transparency and fairnessin the CIRP could be brought witha well-crafted

July to September 2024 www.shodhsamagam.com
A Double-Blind, Peer-Reviewed, Referred, Quarterly, Multi Disciplinary
and Bilingual International Research Journal

516



: Y PapaRao, Ankit Awasthi
ISSN : 2581-6918 (E), 2582-1792 (P) ) )
Year-07, Volume.07, 1ssue-03 | SHODH SAMAGAM | o004 prabhat Page No. 514 - 527

and drafted ”code of conduct” for CoC members to be complied with. The CoC’s ability to apply its business
acumen for thegood of the CD could be enhanced by theimplementation of principlesand practiceslike
transparency, prior duediligence, and disqudification for wrongdoing.® In summary, implementing a “code of
conduct” as described above could greatly enhance the effectiveness of the CIRP, optimize asset value for all
involved partiesthrough robust procedura standards, and align Indianinsolvency law with well-established
internationa practices.®

CIRP in a Timebound Manner

The Code provides for “insol vency resolution and reorganization of distressed corpor ate persons
for procuring maximized value of itsassets”. The Code is distinct from the previous insolvency regime due
toitstime-stringent provision. Section 12 of the Code mandates compl eting the CIRP within 180 daysof the
insolvency application’sadmission by the AA, with a possible one-time extension of 90 days approved by the
AA under specific conditions.®® Timeis of the essence for matters governed under the Code. A prolonged
CIRP period has the potential to negatively impact the asset’s value in the event of liquidation.®* Such delays
accruehigh expensesfor the partiesinvol ved.” In addition, stakeholders’ faith in the process wanes as delays
mount. Hence, the CIRPtimelinedemandsto bestrictly adhered to.

Up until June 30, 2021, there have been 4541 CIRPs admitted since the enforcement of the Code.*
Where 653 matterswere resolved through appedl, review, settlement, or other means; 461aplications were
withdrawn under Section 12A; 1349 wereliquidated; and 396 had their resol ution plans approved.* As of
the 30th of June, 2021, about 1264 CIRPsfailed to meet the 270-day deadline required by the Code.*®
There are certain obstaclesto meeting the required deadline. Delaysin the CIRP have been caused by a
variety of factors, such asdelayed responseto expressionsof interest, extensionsof thedeadlinefor resolution
plan submissions, revisonsto previoudy submitted plansthat were not requested, negotiationswith resolution
applicants, thereceipt of resolution plansthat were not requested, and so on.*

1.  Admission of CIRPApplication

The Code stipulates that “default” occurs when the CD is unable to make payment of debt to creditors.
It standsasamandatory criterionfor filling out aCIRPapplicationwith theAA. Onfiling of application, the
AA has to conduct the “default test””* to determine whether the CD isunableto make payment of debt when
“it became due and payable”. The AAis required to admit the application if it stands assured with the occurrence
of default by the CD. However, thisdetermination of default by the AA consumes asubstantial amount of
time.* Themajor factorsthat add to the consumption of time are the contesting arguments by the parties,
production of evidenceto support the argument, and proving of pre-existence of disputein the case of OC,
amongst other factors.” If only the necessary information or materia fact ispresented before theAA, relevant
forthe determinationof thepresenceof adefault onthepart of CD  or thepresenceof alegitimateconflict reaing
toit, thenthe time spent on these tasks can be minimized. Moreover, the AA is not bound to admit the
application of FC, unlikeother creditors, evenif thereisadefault on the part of the CD. Section 7(5)(a) uses
the term “may”, which gives the AAdiscretionary power to admit the insolvency resolution application of the
FC, whereas in the case of OC, under section 9(5) the term “shall”” has been used, wherein if the OC satisfies
the AA about the occurrence of the debt, then the A A must admit such application.® Thisagain consumes
much timeto decidethe application of the FC in light of the discretionary power of theAA.

Information Utilities™ (“1Us”) forms one of the cornerstones of the Code which is described as a
“repository of financial information database”.* It stores dataon debt and defaults concerning entitiessuch as
corporate debtors. Inlight of the significance of the lUs, the applicant who desiresto initiatea CIRP against
the CD should ascertain the relevant information concerning the occurrence of such default or related dispute
withthelUs. Inlight of this, though, the Code does havethe provision of Section 215 which mandatesthe
FCsto submit thefinancia datato|Us, itismerely adirectory for the OCswho wishtofilefor CIRP. Hence,
the said shall bemodified toincludeall categoriesof CIRP applicantsto mandatorily submit all sorts of
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relevant financid datawith the lUs, which can then be authenti cated or verified by thelUs supplemented with
theview of the CD under Section 215.% Such financial recordsduly obtained, authenticated, and maintained
by the IlUsshall be considered or declared by the parliament by an amendment to be conclusiveproof. This
will allow the AAto conduct the “default test” to determine the default expeditiously. Such a step, to align the
CIRP proceedingwithinthe statutory stipul ated timeline, would bearight stepintheright direction.

2. Moratorium

Itisspecified under Section 14 of the Codethat as soon asthe CIRP application gets admitted by the
AA, the AAshall order the operation of a moratorium period, which is also popularly known as the “calm
period”. An application of moratorium preserves and duly maintains the “status quo™? of the CD by prohibiting
any legd actionto beingtituted or continued against the CD and itsassets.> Protectionisprovided tothe CD
by suspending or staying theongoinglegd action. Thisprovisionisprohibitory. The purposeof themoratorium
isto prevent the creetion of any new right relatingto CD whilemaintainingitsstatusquo.> Thesaid moratorium
period existsuntil the conclusion of CIRP proceedings. It helpsin preserving the assets of the CD for the
unpaid creditors.® Thisprovision seemsto be an advantageous provision for thecreditors. But, interestingly,
the moratorium period doesnot apply during certain circumstances® which causesinordinate delaysinmoving
further during the CIRP proceeding eventualy defeating thegoal of the Code, that is, essentialy tobind up the
insolvency resolutioninthe sti pulated time frame of amaximum of 330 days. A few of them are:

I.  The provision of moratorium provides that the moratorium order shall not disrupt the “supply of essential
goods and services”. It forms an essential element for the RP to keep running the CDs under the
insolvency resol ution asagoing concern.>” However, for continued essential supplies, OCsneed their
debt to be paid, otherwisethey would be hesitant to make the supplies.® Thisstandsasachallenge.
What if the existing OC doesn’t intend to make the supply in light of the unpaid due credit with the least
assurance of recovery?Also, what if no new OC wishestoinvest inacompany that isunder insolvency
resolution? Thisissue needsto belooked into.

ii. Courtsseverd instances havehedthat an arbitration proceeding cannot beinitiated™ against the CD
during the moratorium. However, proceedings under Section 34 of “the Arbitration and Conciliation
Act, 1996” will not be suspended®, meaning thereby that the moratoriumwill not apply inthiscase.
iii. Anylegal action taken against the appointed IRP or the RPwill again not attract the calm period®,
leadingto adelay. The Codeisslent uponthisissueand not much discuss on hastaken place concerning
this.
iv. ~ The moratorium period does not apply to the proceedings under the “Prevention of Money Laundering
Act, 2002.7¢
3. Resolution Plan
Regulation 36B of the “Insolvency and Bankruptcy Board of India (Insolvency Resolution of Corporate
Persons) Regulations, 2016” Allows submission of a resolution plan within 30 days of request, extendable
with CoC approval .® Therevision of theresolution planisduly alowed subject to an additional thirty days
timeline® However, if the CoC isnot satisfied with the received resolution plan, it can get theresolution plans
re-issued through the RPs. Aninordinate del ay i s caused towardsthe compl etion of the CIRPdueto thetime-
consuming approval process of asuitableresolution plan by the CoC.% As per the IBBI Newsl etter, as of
September 2021, the approval of the resolution plan on average takes around 584 days against the 330
statutory days.%. Moreover, thereisno capping to the number of revisionsthat could be doneto the prospective
resolution plans.®” Thisloophol edlowstheresol ution gpplicantsto amend and modify their resol ution plan
numerous times causing delays. In response to this, the “Swiss Challenge Method”® could betheright choice.
The “Swiss Challenge” method is described as a process of bidding, wherein the original bidder submits an
unsolicited bid to the auctioneer against which a counter-proposal is sought by the auctioneer. Amongst
several proposals, the auctioneer tendsto choose the most suitable bid. Theoriginal bidder isgenerally
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conferred with the “right to first refusal””.®® Thismethod has stood asan extremdly effectivemethod inensuring
trangparency, time-efficiency, and val ue maximi zation of assetsof CD during theinsolvency procedure, asper
“The Report of the Sub-Committee of the Insolvency Law Committee on Pre-packaged Insolvency
Resolution Process (‘PIRP?)”7

In the matter of “Bank of Baroda v. Mandhana Industries Ltd.”””*, Hon’ble NCLT, Mumbai Bench
directed the RP to adopt the “Swiss Challenge” method on the application of resolution applicant which
turned out to be a success. However, in the matter of “Saket Tex Dye Private Limited v. Kailash T.
Shah’’”2, Hon’ble NCLT, Mumbai Bench observed that the “Swiss Challenge” method fails to have a statutory
backup of the Code or the CIRP Regul ations. Hence, it prohibited the use of the said method duringthe CIRP
stating that it would hurt the “commercial wisdom” of the CoC.

The Codeaongwith the CIRP Regulationspromulgated thereunder, allowsfor ahybrid approach
to value maximization of the debtor’s asset during the PIRP.” The hybrid strategy takes cuesfrom the Swiss
challenge, with somemodificationsto ensureitssuccessin theregimeof PIRP. Under thisdua approach, a
settlement plan by CD acts asabenchmark for competing plansfrom the other resolution applicants. The
cal culated benchmark along with the parameters of theeva uation for the base resol ution plan aredisclosed
to third-party resolution applicants. Theresolution applicant for thechosen resolution planwhichisset asa
benchmark, thereby, loses “the right of first refusal”, if after both sets of plans have been received, and the
other planisdeterminedto besignificantly better’ The applicantsof the set benchmark plan and the best
dternateplantoit are given repeated opportunitiesto compete against each other viaan el ectronic platform
if the best dternate plan doesnot practicaly stand out fromthe base plan’® They have many chancesto refine
their submission up to the point when one contributor decidesto withdraw. However, the number of timesthe
resolutionplan could beupdatedislimited. Within afixed time, framenot exceeding thelega window, the
aforementioned process of approving theplan must be compl eted.

Considering the PIRP resolution process, the “Swiss challenge” method could be adopted to improve
theinordinate del ayswhile deciding theresol ution plan by the CoC during CIRP.® However, the request for
revision of theresolution plan, if required, should be allowed for aspecific number of times. Also, aproper
criterion” for theapprova of theresol ution, the plan should beformul ated and made known to the gpplicants
rather than approving the plans as per the whimsand fancies of the CoC. The proposed change would not
only bring time and cost efficiency in the CIRP along with value maximization of the debtor’s assets but also
will bring transparency in the procedure and will consequently boost the confidence of the stakehol ders.

Timeisdescribed asthe essence of the Code. Hence, thetimely admission of insolvency resolution
gpplication by theAA andtimely gpprova of resolution plansby the CoC will dlow thesysteminvolvedinthe
insolvency ecosystem to analyze and focus on other attached challenges affecting the CD, such as the “flow of
credit” to “value maximization by way of exit”.” A non-expeditious or del ayed processonly hasthe potential
to ensurethe deterioration of thewill of the buyersand the investors under the process.™

Single Resolution Plan

Assoon asthe CIRPapplicationisadmitted by theAA, thelRPisappointed and the CoCisconstituted
tolook into thefinancial affairsand feasibility of the CD torehabilitate, if possible, it at theearliest. Onthe
appointment of RP or turning the IRP into RP, the Expression of Interest (‘EOI’)® isissued inviting the
prospectiveresol ution gpplicantsto comeup with their resolution plan. Thesignificanceof thesaid planisthat
it shall mandatorily provide for the “insolvency resolution” of the CD as “a going concern” .8 Additiondly, the
resol ution plan may provide provisionsfor therestructuring of the CD. The Codealowsapproval of asingle
resolution plan by the CoC for therevival of the CD.# The CoC in no circumstanceisto approve morethan
one resolution plan, such as, to run the CD’s entity as a going concern and, separately, to deal with its assets.

Identifying asingleresolution plan that coversand deal swith all theissuesattached to thefinancially
distressed CD initsentirety isadifficult task. Finding such aresolution applicant willing to take over the CD
July to September 2024 www.shodhsamagam.com

A Double-Blind, Peer-Reviewed, Referred, Quarterly, Multi Disciplinary
and Bilingual International Research Journal

519



: Y PapaRao, Ankit Awasthi
ISSN : 2581-6918 (E), 2582-1792 (P) ) )
Year-07, Volume.07, 1ssue-03 | SHODH SAMAGAM | o004 prabhat Page No. 514 - 527

atogether standsasanimpediment in theway of CIRP.#Asaresult, asubstantial delay in binding up the
CIRPoccursresultingin erosion of theva ue of the assets of the company whilst, consequently, pushing the
CD intotheliquidation process. Delay in concluding the CIRP dueto non-gpprova of an gppropriateresolution
plan leadsthe CD into dissol ution and isone magjor concern presently. Also, dueto theval ue deterioration of
the CD dueto theinordinate del ays, the negoti ati on between the successful resol ution applicant and the CD
becomesinfructuous.®

The CIRP mechanism in the present insolvency and bankruptcy legal regime doesnot providefor
separateresol ution plansfor specific matters, such asvaried assetsof the CD.& Hence, inlight of thisexisting
issue, thelegidation shall consder empowering the CoC under the Code and the CIRPregul ation to approve
different resol ution plansfor different assets of the CD, to maximizethevalue of the assetsof the CD.% For
instance, aresolution plan approved for viable assets and another to deal with the unviableassets. Thiswill
allow the CD to rehabilitate and stay in the market rather than getting liquidated. However, thereshall bea
regtrictiontothis. Theremust be oneresol ution plan gpproved deding with running the CD asagoing concern
during itsinsolvency resol ution.®” Similarly, another resol ution plan might be approved for the corporate
restructuring of the CD and other matters such as dealing with the management of the CD, subject to the
approval of theAA .8 Also, on approval of any of severa resolution plans by the CoC with the mgority of
66%6* and thereafter by theAA, thesaid plan shdl beimplemented, whileother plansstill being under scrutiny
for approval .* However, onceall the proposed resol ution plansare duly approved both by the CoC aswell
astheAA, the CIRPshal stand terminated.*

1.  Separation of Resolution Plan and the Distribution of Proceeds

Section 30(2) of the Code providesfor the CoC to comply with two requirements, namdly, fulfilling the
essentia sfor implementation of the resol ution plan and the manner of distribution of the proceedsalongwith
other entitlement for OCs and the dissenting FCs. It hasbeen observed that several objectionsand concerns
are raised during the pendency of the approval of the resolution plan by the AA regarding the “distribution of
proceeds” and “inequitable distribution of the same amongst the creditors”.%? Thesemattersareto bedetermined
asapre-requisitecondition for theresolution plan approval by theAA. Thispractically causesadelay in
insol vency resol ution but only on such determination or settlement of conflict arising out of such determination,
theresol ution plan could be successfully approved by the AA .*Hence, it isonly upon settlement of said
disputes that the successful resolution applicant can move forward with the plan and take over the CD’s
management.** Hence, achange must be brought in the Codefor segregating the plan of thedi stribution of the
proceedsfrom the primary resol ution plan by the resol ution applicants.* The primary resolution plan should
ideally comprisetheprovisionsfor theflow of credit to the CD and/or other provisionsfor restructuring the
CD. Additionally, aseparate plan should be drafted for the distribution of the proceeds under the primary
resolution plan by the SRA. Both of these plans should be duly approved by the CoC with amagjority while
fulfilling other implementation requirements of theresol ution plan.* Nonethe ess, onthe approvd of thesad
two separate plans, that is, “the resolution plan” and “the plan of distribution of proceeds”, by the CoC, they
should be consequently approved by the AA.*

Now, the question arises how can the “distribution of proceeds” be determined equitably? Regarding
this, an objectiveformulacould bedevised, inlinewith fair and equitabl e principles, to distribute proceeds
during the CIRP* To make an equitabl e distribution of proceeds, aseparate waterfall mechanism® could be
devised, wherein the creditor being in order of priority under the “waterfall mechanism” under Section 53 of
the Code would receive proceeds up to CD’s liquidation value regarding their claims.*® Their unsatisfied
clamscould besatisfied by the surplusover theliquidation va ue. Then the remaining surpluscould befinally
distributed amongst the equity shareholders. This would make the process for the “distribution of proceeds”
afairer processand would consequently boost the enthusiasm of the stakehol ders.%
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Classified Creditors

Anyonetowhom adebt by CD isdueisreferred to asacreditor under the Code. % Creditors could
be categorized asfinancid creditors, secured creditors, operationa creditors, unsecured creditors, and decree
holders. The Code majorly dealswith the FCsand OCs and distinguishesthetwo. Where an FC has been
defined to be someone'® who hasapurely financia contractual rel ationship?*withthe CD, namely, aloan
or debt security. On the other hand, an OC has been defined to be someone'® who provides for the
operation?'® of the CD. The Code al so recognizes acreditor who could be both an FC aswell asan OC.

1.  HomogenousDefault Amount

Sections 3(11), 5(8), and 5(21) of the Code define debt, financial debt, and operational debt.**” A
default, meaning, debtduetobepaid by theCD isdescribed asthe trigger point for thecommencement of
CIRP. The IBC defines “default’ in quite uncontroversial terms as, “the non-payment of debt whenwholeor
any part or installment of the amount of debt has become due and payable and is not paid by the
corporate debtor”.2® However, the Code is distinct in the meaning of the term “default’ in respect of the
OCsasagaingthe FCs. Thehomogenousnatureof thedefault for boththe FCsand OCswith their differentia
rightsintermsof thevoting rightsthat the FC enjoys during the meeting of the CoC against the OCs stands
discriminatory.’® The debt that isbeing defaulted on the part of OCsisoften of small amountsin comparison
to the FCs. Also, aFC are allowed under the Codeto file aCIRP application jointly with other FCswhich
dlowsthemtodefault amount criteriaeasily. Asagaing this, an OCisonly permitted tofilethe CIRPapplication
individualy. Timeand again thejudiciary haslooked into this aspect™® and hasjustified the homogenous
amount of default for different typesof creditors based onintelligible differentia. However, aheterogenous
default amount for different categoriesof creditorswill facilitate abetter manner to achievethegoals of the
Code. ™ Another way could be stipul ating different default amountstoiinitiateaCIRP proceeding for different
categories of companies, such as, based ontheannual turnover of the company or acompany inthe MSME
sector, etc.

2.  Differential Treatment Between Creditors
The Codeestablishes severa variationsto deal with FCsand OCs, namely, for filing of insolvency
resol ution applicationswith NCLT; rightsavailable during CoC meetings; distribution of proceedsunder the
resolution plan, and rights to benefit from CD’s liquidation.*2
The certain distinctions between thetwo classes of creditorsarethefollowing:

I.  Filingof CIRPapplication: Concerningfiling of theinsol vency resolution application, FCscandirectly
file a CIRP application with the AA on the occurrence of “default”, either jointly or individually. 22 In
contrast, whenit comesto OCs, it hastoindividualy, firstly, comply with apre-conditionto put forward
a “demand notice”**to the CD, to fileaCIRPapplication. Ten daysis provided to CD to answer the
said notice. Only on the expiry of the said ten period, wherein, if OC does not receive either the
claimed payment or any noticeof dispute, the OC getsaright tofilefor CIRPwiththeAA. Thispre-
requisitefor the OCsfor thefiling of CIRP applications often pushesthem to theverge of becoming
insolvent.

ii.  Withdrawal of CIRPapplication: Section 12A of the Codedlowsfor withdrawa of CIRPapplication
filed under sections 7, 9, and 10 with approval of 90% mgjority of the CoC. Now, weknow that OCs
areexpresdy barred from participating in CoC meetings, and evenif alowed, under certain conditions™®
they arenot given any voting rights. Hence, thisimplicatesthe due prominencegivento FCs. Itisat the
behest of FCs, to withdraw the CIRP application.

iii. Participatory rightsin theworking of CoC: When wetalk about the participation rights of the
creditors inthe CoC, the OC’s participation is expressly barred in the CoC meetings as per Section
21(2) of the Code. Hence, the most important document, theresolution plan, which not only provides
for aninsolvency resol ution scheme but a so the repayment plan isapproved only at the behest of the
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FCs. Section 24(3)(c) further restrictsthe OCsrights. It statesthat the Resol ution Professiond isnot
required to give even the notice of the meetings of CoC to OCsif theamount dueto OCsislessthan
10% (aggregatdy) of thedebt duetothe CD. Section 24(4), further, createsdiscrimination by providing
not providing any voting rightsto OCs.

iv. ProposinglRPand providingfinancial information: Another point of discrimination relatesto
“proposing the IRP name”. The FCs must furnish the name of IRP.1*®* Whereas the sameis made
optiond for the OCs.Y'’ Similarly, concerning the “submission of financial information related to assets
related to which any security interest has been created” to the “Information Utility” “ it has been made
mandatory for the FCswhereas optiond for the OCs.*!8

v. Theorder of priority under thewaterfall mechanism: Payment of debtsand duesmadeto creditors
islet donediscrimination. It hasbeen held on severd instancesby the court that the minimum payment
shall be done to OCs under the resolution plan. A*“fair and equitable distribution” of the amount shall be
made amongst the creditors. However, in thewaterfall mechanism'®, in the sequence of priority, the
FCsstand beforethe OCs. Wherealarge sumisdistributed amongst the FCs, theamount left for OCs
standsamaost minimal to nil . Thisagain bringsto the surface the disparity amongst creditorsunder
the Code.

The Supreme Court of Indiainthecaseof Essar Sed'? observed that the “equality for all” principle'*
concerning creditors under the Code cannot be applied effectively dueto theinequitable treatment of the
creditorsunder the Code. Thetwo fundamental categories of creditors under the Code are classified on
certain parametersand are equal ly significant for the businessof an entity.' The court further observed that
if al thecreditorsaretreated equally, the FCs, who havetheauthority in the CoC working, will try to pushfor
liquidation rather than working towardsthe rehabilitation of the entity, whichwill result in thedefeat of the
objective of the Code.'® Taking this observation of the Supreme Court into account, we understand that the
FC and OC aretreated differently within theambit of the Code. However, thereisone aspect wherethereis
no differential treatment, that is, regarding the “default amount’*? for thefiling of an application for commencing
theresolution of insolvency withtheAA. Theamount of default ishomogenouswhiletherightswhich are
conferred thereafter arecompletely varied. Thisleadsto absurdity. The Parliament shal ether cresteadifference
inthe default amount aso or confer equitablerightsto every creditor.

Way Forward

It hasbeen established in several existing literaturethat the CIRP procedureisstructured inamanner so
that the RP can keep the CD running as “a going concern” during the CIRP and simultaneously obtain creditors’
approval, wherever required. Severd crucid detallsmust be paid attentionto during CIRP, namely, filing of
the CIRPcommencement application, operation of the moratorium, role of the RP, constitution of the CoC,
approval of most competent resolution plan, etc.'® Therearesevera practical issuesattached to thesefactors.
For instance, what if theresolution planis not gpprovedin thegiven timelineand the value of theassetsof the
CD deteriorates, or what if the CoC approvesthe resol ution plan without applying itscommercia wisdom,
then cantheAA reg ect the same? Certain other chalengeswhichisbeingfacedin practicality during the CIRP
that need to be considered, including interim financing which isrequired for the CD to berun asagoing
concern during the CIRP; interim moratorium which providesfor the operation of moratorium during the
pendency of the CIRP application withthe AA; timely resolution of conflictsarising out of the proposed
resol ution plan and strengthening theinsol vency ecosystem to deal with unusua circumstances, for instance
natura disaster suchas COVID 19.%%” All such practica challengesshall be duly considered and addressed
by thelegidative and appropriate amendmentsregarding them shall beintroduced. Theinsolvency ecosystem
of Indiaistill initsevolving stageand with diligent stepsof thelegidativeit hasthe potentid to beoneof the
most comprehensiveand robust legal regimesinIndia
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