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ABSTRACT

Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes
and their Disposal, 1989, aimed mainly, among
many other things, to curb the menace of
unregulated transboundary movement of
hazardouswastes, especially fromdevel oped to the
developing states, by introducing measures like
notification, prior informed consent, offering
capacity building programs and technical
assistance for hazardous waste disposal in

Author environmentally sound manner through regional
Prashant Sngh centresin thewake of popular movements against
‘toxic waste colonialism’. However, it is noticed
that despiteall attemptsillegal tradein hazardous
wastes continues and so is the increase in annual
waste generation. Moreover, South Asian region
particularly feels neglected given that no regional
centre under Basel convention has been provided
for one of the most popul ous regions of the world.
Hence, a lot remains to be doneto really achieve
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- humankind. TheCovid Pandemic* had d ready spread
havoc across the world and brought the booming
globalisationtoastandstill which for many should be
awakeupcdl. If aviruscan causeussuch harmmore
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complicated issueslike Climate change? and Biodiversity |oss® may bring unimaginable sufferingsand even
extinction of human and other kindsof life on Earth. Just when wefelt somerespitefrom the pandemic the
Russia-Ukrainewar or Specid Military Operation*, whatever one preferscalingit, makesusbdievethat
nuclear apocalypse® may not beanimpossibility.

The *Global Warming’® phenomenon caused by so called ‘Green House Gases’” isresultinginto climate
changewhichinturn hasled to unexpected drought in one part of theworld and floodsin the other. Temperature
isrising so much so that people are dying from heatwave in northern parts of Europe closeto Arctic.®
Understandably, glaciersaremelting, various species of flora, fauna, fungi and other aspects of biodiversity
arebecoming extinct or areonthe verge of extinction. Someof them areso fundamental infood chain that the
effect of their extinction would befelt immediately such asvultures, butterfliesand honeybeesand their effect
maybeevenirreversible®

Hazardous Waste: A Toxic Ball without any Goal Post

Asif dl thesewere not enough the surgein comparatively novel causesof environment pollution such as
trans-boundary movement of hazardouswaste!® resulting from various human activities, not soindirect asthe
above mentioned ones, arefurther aggravating human sufferings. To thosewho may object such categorisation
of such harmful activities it is submitted that the author’s intention is to portray a situation somewhat similar to
the casewhereaperson smoking and harming hislungsupto aperiod of timeisstill indirectly harming hislungs
when compared to amoredirect Situation where the same person is subjected to abhorrent Nazi gas chamber.
Toelaborateit further, wemay give the examplewheremeting of icebergsand glaciersgivingrisetosealevel
may affect every coast but moredirect andimmediate effect isupon thesmall idand nation which arenot much
abovethe sealevel. Hencetoxic hazardous waste! ismaking environment and itscomponentssick, very sick
epecidly tothosewho aremoreclosetotoit. Human, Animd, Plant dl are suffering fromitsharmful effects.’?
People are dying either directly by coming into contact of such toxic wastes or by the disease caused by
getting exposed toit. Itispolluting theair, water, soil and what not?

Such hazardouswaste maybelocal in origin or imported from somewhere else.* Itsorigin maybein
normal coursewhen seen in compari son to standard manufacturing processfollowed globaly or it maybea
result of lack of technology and inefficiency which isquiteobviousfor newly independent and historically
subjugated popul ace often termed asthird world states.*> Further such hazardouswaste maybeidentified as
such or peoplemay smply be unaware of the harmsassociated with it dueto lack of knowledgeand education
giventheir developmentd stage.’® In casethey areawarethen they may try to avoid the harm by disposing it
which again requires proper techniques and know how or there maybe another reason where they try to
dumpitin someforeign territory either with or without consent of that other state,*” whichinlater caseisnow
illegd.®

Againwhileaobtaining consent they may not properly revea the hazardousnature of thewaste aswhy
would any sane mind accept such hazardous waste knowingly would be the obvious question.’® Theanswer
to such question may again be grounded i n the economic and devel opmentd stage of the state accepting such
hazardouswaste knowingly.? A statewhich isaware of the harms associated with such wastemay till accept
it for someimmediate monetary benefit or if it seescertain usage or value of thewastein question.2 Aswe
know about the process of recycling recyclablewaste hence many stateswho are not in apositionto procure
costly resourcesmay try to fulfil their demand and need through recyclable waste evenif itsin theform of
hazardouswaste.?

The other and more controversial and apparently unethical cause of such transfer of wasteto alien
territory would simply be the selfish reason of removing the hazardous waste from onesown vicinity and
dumping it to others backyard. This phenomenon is often said to be a product of “not in my backyard’
movement.Z2 And it is submitted that the devel oped world isusing the third world countries as dumping
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ground whichiscaus ng serioushed th hazard to the popul ation and environment of theseso called thirdworld
countriesnow also known asglobal south composed of mostly devel oping or transitioning economiesand
erstwhilecoloniesof mgor colonid powerswhichweremainly comprised of European and American colonia
powers.?*

The Problem of Dirty Dumping

Asexplained in the previous paragraphs the hazardous wasteinvol ves variousissuesright fromits
origintoitsdisposal. Knowledge and technical know how coupled with financia assistance can not only
drasticaly reducethe creation of hazardouswastesbut alsoit can helpinitsefficient disposa with minimum
harmful effectson peopleand environment.> But firgt it requires proper regul ation of thehazardouswasteand
itsmovement aspersons, whether natural or legal, responsiblefor handling it may have other considerations
such asavoiding costsinvolved initsdisposal and hence preying on uninformed impoverished and newly
independent stateswith little or no legal checks and balances.? Not only thisbut there maybe acase where
the hazardous wastein transit may leak dueto various reasons and accidents and thus may harm any third
party not involved in any capacity. %

But unfortunately the devel oped stateswhich excelled in knowledge and technol ogy and dominate
financidly choseto avoid the problem by dumping it in devel oping and under devel oped States. Toavoid rising
costs of hazardouswaste disposal domestically they simply relied on transferring their burden on others
shoulder only that the new shoulderswere not capableto hold that burden but ignorant enough to offer their
hel p anyway and harming themsal vesinthe process. But thankfully conscience cameinto play and questioned
the unequal arrangements. Popular public outcry and efforts of United Nations and its United Nations
Environment Program discussed theissue.? Ultimately the Basal Convention materiaised and subsequently
cameinto forcewhich in someway dealt with most of theissues discussed above.

The Basal Convention

In precisetermsthe present article highlightsthe Basdl Conventionand itslatest statusby first discussing
itsoriginand historica devel opment. Thefocuswould be on India?® and theregionit belongstothat is South
Asia® Building upon the environment consciousness of the 1980’s and existing deliberations and guidelines
regarding Hazardous wastes, the Basel Convention cameinto effect after morethan two yearsof itsadoption
by the deposit of the 20™ instrument of accession®! on thefifth of May of the year 1992 and has presently
morethen 190 partiesto the convention.* Indiabecameasignatory on March 15, 1990 and subsequently
ratified it on June 24 1992 which eventudly cameinto force on September 22, 1992 accordingtotheprovisons
of the Convention.® The Basdl Convention hasgonethrough severd amendmentsand at present iscomposed
of severa agreementsand protocol attachedtoit out of which someareinforcewhile someareyet waitingfor
therequired number of ratificationsand other conditions necessary for itscoming into force. Inherently each
of those documentstry to dedl specificissuesmentioned above such asbanning thetrans-boundary movement
of hazardous wastes from developed to developing or under developed states often termed as “toxic waste
colonialism’,* dedling with latest and more specific kinds of hazardouswastesidentified assuchfor example
plastics®, addressing the agelong demand for ascertaining liability and compensati on resulting from such
trans-boundary movements of hazardous wastes® etc. Apart from these several framework agreements
between host governments and authorised bodies under the Basel convention for the purpose of setting up
‘Regional Centres’ across the globe could be said to be agreements under the convention.*” Theseregiona
centreswork for providing technical assistance and capacity building programsthrough pilot projects by
awarding small grantsthrough their Small Grants Programs. Various states benefited from such small grants
programincluding India®

So we see that aproper outline or structure has been put in place to check theissues arsing from
hazardous wastes and its trans-boundary movement but the sameis not able to providetheresult asis
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required.* Reasons maybe apparent aswell as more complicated ones. The apparent reasons could bethe
inability to bring those agreementsinto forcedueto insufficient number of ratifications. Also thevolume of
activitiesandinfrastructure maybeinsignificant when compared to the volume of hazardouswastesgenerating
every year® for instance theregional centresare very few in numbers* and thetraining and grants or the
projectsbeing implemented under the samearefar lessthen actually required.*? The other more complicated
and techni cal issuesmaybe dueto ambiguoustermsand provisionsof the convention and technical loop holes
and of course enforcement and complianceissues. Further, issueslike fragmentation of International Law*
may ariseasingitutionslikeWTO and itsrel ated agreement establishing the same, among others, amfor free
trade and the restri ctions on the movement of hazardous wastes under the Basel Convention may comein
conflict with such traderulesand regul ations.*

The Historical Development

Much hasdready been highlighted in the previous sectionsright from the origin and possible challenges
arisngtherefrom. Inthissection attempt isto pinpoint theinternationd law ontheissue. Aswasmadeclear, in
1938 itself, through Trail Smelter case, trans-boundary harm caused by activities in one’s own territory gives
risetoliability under internationd law. Smilarly theinitid internationa lavsdedingwith Law of the Seaaimed
at preventing dirty dumpingin the seaof hazardouswastesincluding radioactive wastes. The Ozone layer
depl etion and consequent Montreal protocolstargeted curbing of CFCs. The 1972 Stockholm conference
further gaveimpetusto environmental concerns. The Cairo Guidelinesand other similar soft law kind of
instruments coupled with domestic legidationsin several devel oped statestried to deal with the hazardous
wasterelated issues. But asindicated earlier the environmental activismin devel oped stateswhile proved
beneficial to them and also acted as model for other nations but the same al so gave rise to toxic waste
coloniaism as public awareness madethem create proper infrastructurefor waste disposal which provedto
beacostly affair for them andin order to avoid the samethey preferred transferring the waste outside their
border. Hence aproper international mechanism to check such dirty dumping of hazardouswastethrough
toxic colonialismwasrequired and Basel Conventionwas meant to do the same. Thusthrough the efforts of
UNEP the said convention was adopted in 1989 and cameinto forcein 1992.

I mportant Aspects of the Convention

Much has aready been written about important provisionsof the Convention®so hereit is better to
providetheimportant aspectsin holistic but conciseform. Ashighlightedin previous section theidentification
of thewaste ashazardouswill bethefirst stagefor which the Convention providesfor avery broad definition
with enough spacefor statesto consider it assuch, thusit balancesthe needs of the states especially the
resource scarce statesand in doing so it triesto reconcile environment vs devel opment debate. Further the
prior informed consent gives exclusiverightsto the stateto decideitsfate and priority. Hereit isto be noted
that the convention not only deal swith therightsand duties of state partiesinvolved asimporter and exporter
but a so the parties through which such wastestransit have been given dueimportance. Theconventionaims
to not only reduce the generation waste but al so stresses upon the environmentally sound management of
wastesaswell. Preferring the disposal of wastes closetoitsplace of generation the convention ultimately
desiresto reduce such trans-boundary movement of thewastesto the minimum. The Convention acknowledges
thelimitations of the devel oping world and rightly callsfor technol ogy transfer for environmentally sound
management of wastes.*® Considering thefact that over expl oitation of resources maybe checked through
recycling such provisonsmake sense. Further thenotifi cati on requirement aimsto check theissueof uninformed
movement of hazardouswastes. Asthe Ban Agreement have dready comeinto effect thereforeamajor part
of devel oped world would ceaseto export their hazardous wastesinto devel oping states soissuesliketoxic
waste colonialism would be checked though not entirely. The Convention expressly excludes certain wastes
such asradioactive wastes and ship wastesfrom itsambit. With the passage of time severa new kinds of
wasteswereidentified for their hazardous contentsand hence COP 14 and 15introduced several amendments
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andincludedinitsambit many previoudy unknown varietiesof plasticwasteand especialy e-wasteor eectronic
wastesthusmaking it aliving document. The Convention encouragesto adopt certain other instrumentsand
lawsinadditiontothe conventionif they are moreenvironment friendly. The Convention providesfor dispute
settlement through negotiation asfar aspossible and if samefailsthen recourseto International Court of
Justice or Arbitration maybetaken. However the Convention relies on the State partiesto setup mechanismto
prevent and punish theviolation of the Convention under their repectivejurisdiction. To sumupthe Convention
setsit goal quite clearly and gives enough freedom to partiesto arrive at the best decision and also keeps
scopefor development open by holding Conference of Partiesat regular interval and performingimportant
functionthroughitssecretariat.

Challenges and Criticism: Neglected South Asia

It hasbeen found that the hazardouswastes kept increasing despite the Convention comingintoforce.
Severa Incidentshave sincetaken placewhich highlight thefailure of the Convention in curbing hazardous
waste trans-boundary movement. The Protocol on liability and compensation hasyet not comein effect.*
Technology transfer and funding remainsadream. E-waste hasbecome magjor chal lengethough effortshave
been madeto check the same under the convention but alot remainsto be done. Thetraining and capacity
building programsare held on regul ar interval s but same appear to beinsufficient. TheRegiona Centresfor
capacity building and technol ogy transfer aretoo few in numbers.®® Thesituation could bewel | understood by
thefact that no such regiona centreistherein South Asia® despitethefact that thisregionismost popul ous
and densely populated and isliteraly agraveyard for shipsgiven the ship breaking industriesin theregion.®
Alsothe South Asian regionishometo mgor chunk of biodiversity and sensitive ecol ogical components. The
geography of theregion extends from Himalayasto Indian Oceansand from Desertsto Isands. Henceits
exclusonfrom such benefitsissurprising and concerning. Samegoesfor thegrantsand aid under the convention.
Till dateIndiahasreceived only two such projectsof few thousand dollarsthat too under Stockholm Convention
and for Stockholm convention Regional Centrein India.>* Though several proposals have been made by
SouthAsan saesthrough South AsiaCooperative Environment Progranm®?, anintergovernmenta Organisation
intheregion based in Colombo Sri Lanka, but nothing has materialised yet.>

CONCLUSION

Thelnternational Law hasaways been dominated by Devel oped statesand sameistruein the case of
trans-boundary movement of hazardouswastes wherethe devel oped states turned the Globa South astheir
dumping yard for hazardouswastes. The system so created flourished given theraw materia requirementsof
newly independent statesbut at avery heavy cost on human health and environment. Thesamewasredised
soon and thus Basel Convention cameinto being but alot remainsto be doneand the devel opment under the
Conventionishappening a avery slow pace. South Asiaand particularly Indiahasreceived very lessunder
the Conventionand thusrequires proper attention. Hopefully, aregiona centreunder the said convention may
further increasetheregionsintegration intheglobd effortsof tackling hazardouswastesthrough environmentaly
sound meansof disposal.
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